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a better opportunity to have it corrected than there is in this court, 
whose decisions are final unless the error is discovered within the 
time allowed for a rehearing. 

We are of opinion, therefore, to reverse the decree appealed 
from and remand the cause for further proceedings, to be had not 
in conflict with the views expressed in this opinion. 

Note. 

The court in the principal case overrules the decision in Baker v. 
Preston, Gilmer 235, in which it was held that the books kept by 
the treasurer are conclusive evidence of the balance actually in the 
treasury at any given time, both against the treasurer and his sure- 
ties. This ruling was never regarded as either correct in law or 
satisfactory, as is shown by the opinion of Judge Green in Munford 
v. Overseers of the Poor, 2 Rand. 315; and in Craddock v. Turner, 
6 Leigh 124, 126, President Tucker in delivering his dissenting opin- 
ion, refers with evident approval to the opinion of Judge Green in 
Munford v. Overseers of the Poor, 2 Rand. 315, and says with 
reference to Baker v. Preston: 

"That opinion has, certainly, not been very acceptable to the pro- 
fession. It was most ably combated at the time, by one of the most 
distinguished judges of the general court, then sitting as a member 
of the special court of appeals which decided the cause. If it can 
be sustained, it is only sustainable, I think, upon grounds wholly 
different from those upon which the question as to the sureties for 
a due administration rests. Perhaps, it may be supported on the 
principles of the case of Goss v. Watlington, 3 Brod. & Bing. 132, 7 
Eng. C. L. R. 379, though, as Preston was in full life, even this 
seems difficult." What is said by Judge Green in Munford v. Over- 
seers of the Poor, 2 Rand. 315, concerning Baker v. Preston, is 
quoted in Crawford v. Turk, 24 Gratt. 182. 

And the ruling in Baker v. Preston was rejected in West Virginia 
many years ago in State v. Nutter, 44. W. Va. 389, 30 S. E. 69. In 
that case the court said: 

"I think that in this state a judgment against a principal does not 
bind the surety, as a general rule. Bigelow, Estop. 145; Craddock 
v. Turner, 6 Leigh 116; Munford v. Overseers of Poor, 2 Rand. (Va.) 
313; Jacobs v. Hill, 2 Leigh 393; Black, Judgm. § 586. These cases 
overrule Baker v. Preston, Gilm. 235. There is high authority, how- 
ever, in favor of the conclusiveness of a judgment against the prin- 
cipal upon the sureties. Stovall v. Banks, 10 Wall. 583; Bigelow, 
Estop. 146, note 2." 



Virginia & S. W. Ry. Co. v. Holungs worth. 

Sept. 12, 1907. 

[58 S. E. 572.] 

1. Appeal and Error — Review. — Va. Code 1904, § 3271, provides the 
form of demurrer, and declares that in civil cases the court on motion 
of any party shall, or of its own motion may, require the grounds of 
demurrer relied on to be stated, and that no grounds shall be con- 
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sidered other than those so stated. A demurrer to a plea by a rail- 
road company in abatement to the jurisdiction of the court stated as 
a ground therefor that, the cause of action being a transitory one, it 
could be brought anywhere in the state where defendant could be 
found. Held that, that ground having been stated and relied on, plain- 
tiff was limited thereto under section 3271, and a further ground that 
the plea was insufficient because, though denying that the residence of 
defendant's president or other chief officer was in the county where 
suit was brought, it failed to state the residence of such president or 
chief officer, could not be considered. 

2. Carriers — Carriage of Passengers — Actions — Jurisdiction Va. 

Code 1904, § 3214, provides that any action, except where otherwise 
especially provided, may be brought in any county or corporation 
wherein defendant may reside, or, if a corporation be a defendant, 
wherein its principal office is, or its president or other chief officer 
resides. Section 3215 provides that an action may be brought in any 
county or corporation wherein the cause of action arose, though none 
of the defendants reside therein. Section 3220 provides that proc- 
ess against a defendant to answer in any action brought under 
section 3215 shall not be directed to any county or corporation than 
that wherein the action is brought, unless it be an action against 
a railroad, express, etc., company. Held, in an action for injuries by 
a passenger, that a railroad company could not be sued in a county 
in which the cause of action did not arise, and in which it did not 
have its principal office, and in which its president or other chief 
officer did not reside, though such cause of action was transitory. 

Error from Circuit Court, Scott County. 

Action by Maggie Hollingsworth against the Virginia & South- 
western Railway Company for personal injuries sustained while 
a passenger. Judgment for plaintiff, and defendant brings error. 
Reversed, and action dismissed. 

Bullitt & Kelly and D. D. Hull, Jr., for plaintiff in error. 
Duncan, Mathews & Maynor and Richmond & Bond, for 
defendant in error. 

Keith, P. Maggie Hollingsworth filed her declaration in an 
action of trespass on the case in the circuit court of Scott county 
against the Virginia & Southwestern Railway Company, from 
which it appears that the defendant is a corporation organized and 
doing business under the laws of the state of Virginia. At the 
same rules to which the suit was brought the defendant filed a 
plea to the jurisdiction, which states that the circuit court of Scott 
county "ought not to have or take any further cognizance of the 
action aforesaid of the said plaintiff, because the defendant says 
that the supposed cause of the said action did not, nor did any 
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part thereof, arise in the said Scott county, but that the supposed 
cause of said action, and every part thereof, did arise, if at all, 
within the county of Washington, and that at the time of the is- 
suing of the said writ in this case the said defendant did not have 
its principal office in said county of Scott, and that no president 
or other chief officer residing in said county of Scott, and that its 
principal office then was, and has ever since been, in the city of 
Bristol, in the state of Virginia," and concludes with a verification. 

The plaintiff demurred to this plea, and said "that the said plea 
to the jurisdiction is not sufficient in law, and for grounds for 
said demurrer says that this action is a transitory one, and can be 
brought anywhere in the state the defendant may be found." 

The circuit court, being of opinion that the cause of action sued 
upon is a transitory one and that the defendant might be sued 
wherever found, sustained the demurrer and rejected the plea; 
and thereupon the defendant pleaded the general issue, and upon 
a trial before a jury there was a verdict for the defendant. This 
verdict was, upon motion of the plaintiff, set aside, and at a 
subsequent trial there was a verdict and judgment for the plaintiff ; 
and the case is before us upon a writ of error awarded the defend- 
ant. 

So much of section 3214 of the Code of 1904 as is pertinent to 
this case declares that : 

"Any action at law or suit in equity, except where it is other- 
wise especially provided, may be brought in any county or cor- 
poration — 

"First. Wherein any of the defendants may reside. 

"Second. If a corporation be a defendant, wherein its princi- 
pal office is, or wherein its mayor, rector, president, or other chief 
officer resides." 

Section 3215 provides that "an action may be brought in any 
county or corporation wherein the cause of action, or any part 
thereof arose, although none of the defendants reside therein." 
But the effect of this latter section is qualified by section 3220, 
which declares that process against a defendant to answer in any 
action brought under section 3215 "shall not be directed to an 
officer of any other county or corporation than that wherein the 
action is brought, unless it be an action against a railroad, express, 
canal, navigation, turnpike, telegraph, or telephone company." 

The plea in abatement to the jurisdiction in this case avers 
"that the supposed cause of the said action did not, nor did any 
part thereof, arise in the said Scott county, but that the supposed 
cause of said action, and every part thereof, did arise, if at all, 
within the county of Washington." It avers that the defendant 
did not have its principal office in said county of Scott, and that 
it had no president or other chief officer residing in said county, 
and that its principal office then was and ever since has been in 
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the city of Bristol, in the state of Virginia. The plea is a complete 
negation of the jurisdiction of the circuit court of the county of 
Scott with respect to the residence of the defendant, as provided 
in the first subdivision of section 3214, and it is equally as complete 
with respect to the second subdivision which refers especially to 
corporations; for it appears that it had no president or other 
chief officer residing in Scott county, and that its principal office 
then was and ever since has been in the city of Bristol, Va. The 
denial of jurisdiction under section 3215 is equally complete; for 
it avers that the supposed cause of action did not arise in Scott 
county, but that it, and every part thereof, arose, if at all, within 
the county of Washington. There is no room for dispute that the 
plea denies the existance of every fact upon which the jurisdic- 
tion of the county of Scott could be asserted. It gives to the 
plaintiff a better writ with respect to the cause of action, which 
is averred to have arisen, if at all, within the county of Washing- 
ton. It gives to the plaintiff a better writ with respect to the loca- 
tion of the principal office of the defendant company, which is 
averred to be in the city of Bristol, in the state of Virginia. 

It is contented, however, upon the part of the defendant in error, 
that the plea is insufficient, in that, while it denies that the com- 
pany had a president or other chief officer residing in the county 
of Scott, it does not show the place of residence of the president 
or other chief officer, and in that respect fails to give to the plain- 
tiff a better writ. In reply to this contention it is pointed out by 
plaintiff in error that the terms of the rule upon this subject with 
respect to a plea in abatement is that the plea must give the 
plaintiff a better writ; that the plea does give the plaintiff a 
better writ — indeed, two better writs; and that therefore the 
letter of the rule invoked has been complied with. While 
defendant in error insists that the plea must inform the plaintiff 
with respect to every court within whose jurisdiction his suit 
might have been properly brought. 

Conceding, for the sake of the argument, that such is the law, 
it would avail the defendant in error nothing in this case. In 
section 3271 of the Code it is provided that "the form of demurrer 
or joinder in demurrer may be as follows : 'The defendant says 
that the declaration is not sufficient in law :' Provided that all 
demurrers shall be in writing, except in criminal cases, and in 
civil cases the court, on motion of any party thereto, shall, or of 
its own motion may, require the grounds of demurrer relied on to 
be stated specifically in the demurrer ; and no grounds shall be 
considered other than those so stated, but either party may amend 
his demurrer by stating additional grounds, or otherwise, at any 
time before the trial." 

The plaintiff, as we have seen, filed her demurrer in writing, in 
which she says that "the said plea to the jurisdiction is not suffi- 
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cient in law, and for grounds for said demurrer says that this ac- 
tion is a transitory one, and can be brought anywhere in the state 
the defendant may be found." The only ground here stated — the 
only ground which the circuit court was called upon to consider, 
and, as appears from its order, the only ground which it in point 
of fact considered — is that the cause of action, being a transitory 
one, could be brought anywhere in the state where the defendant 
could be found. That ground having been stated and relied upon, 
the statute expressly declares that none other shall be considered. 

To meet this contention the defendant in error insists that she 
was not required by the court to state her grounds of demurrer, 
but that she did so voluntarily, and that therefore the statute does 
not apply; but to this contention we are unable to give our sanc- 
tion. By coming forward and stating in writing her grounds of 
demurrer, the court and the opposite party were disarmed. It 
would have been a superfluous and idle thing to require the plain- 
tiff to do that which she had already done of her own accord, and 
counsel and the opposing party could safely rely upon the written 
statement of the plaintiff as constituting the sole ground of de- 
murrer with respect to the defendant's plea in abatement. 

Defendant in error relies upon sections 7424, 7425, of Thomp- 
son's Commentaries on the Law of Corporations, from which it 
appears that in some of the states a corporation is held to reside 
wherever it exercises its franchise, and upon section 7426, from 
which it appears that in some of the states a corporation, for the 
purposes of jurisdiction, is deemed to reside throughout the en- 
tire limits of the state, and especially in those counties where it 
carries on its business and exercises its franchises, and is hence 
suable in any county where it has an agent upon whom process 
against it may lawfully be served. "But," says the author, "it 
should be carefully kept in mind that this rule is not so much a 
theory of the courts as to the legal situs of a corporation for the 
purposes of jurisdiction as it is a rule in particular states, founded 
on the express language of statutes, and that, in so far as the 
states have the same rule, it is rather a rule depending upon a 
concurrence of judicial decisions." 

Section 7427 of the same work says: "In the absence of 
special statutory provisions relating to the venue of civil actions 
by and against corporations, it is a sound conclusion that the same 
rules prevail which have been established by general statutes; in 
other words, that the same rules prevail in the case of corporations 
as in the case of natural persons. It has been so held in respect 
of actions by corporations. So a constitutional provision requir- 
ing all civil cases to be tried in the county in which the defendant 
resides is held to apply to corporations as well as to natural per- 
sons." 

Section 7428 states the law very nearly in accordance with our 
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statute. "Another rule, founded entirely, it may be assumed, on 
constitutional and statutory provisions, is to the effect that, a cor- 
poration being a resident of the state for jurisdictional purposes, 
an action against it may be brought in the county where the in- 
jury, which is the special matter of the action, was done, or where 
the contract, which is the subject of the action, was broken, or 
(at the pleasure of the plaintiff) in the county where the chief 
office or place of business of the corporation is situated." 

1. Barton's Law Practice (2d Ed.) § 9, states the general rule 
to be that transitory actions "may be brought against a party 
wherever he may be found and served with process, no matter 
where he may reside, or where the cause of action arose. The 
statute declaratory of the jurisdiction, territorally, of the courts, 
provides that actions or suits, unless it be otherwise specially pro- 
vided, shall be brought in any county or corporation wherein 
any of the defendants may reside ; against a corporation wherein 
its principal office is, or chief officer resides; if upon a policy of 
insurance, wherein the property insured was situated, or the per- 
son whose life was insured resided at the date of the policy of in- 
surance; if to recover land, or subject it to a debt, or be against 
a defendant who resides without, but has estate or debts due him 
within, this state; or be against a foreign corporation, in the 
county or corporation wherein such land, estate or debts, or any 
part thereof, may be. * * . * An action may also be brought in 
any county or corporation wherein the cause of action, or any 
part thereof, may arise, although none of the defendants reside 
therein. But this last provision is subject to the qualification, 
contained in section 3220 of the Code, that process issued against 
a defendant under section 3215, unless the defendant be a rail- 
road, express, canal, navigation, turnpike, telegraph, or telephone 
company, and in certain other cases to answer in any action, 
shall not be directed to an officer of any county or corporation 
other than that wherein the action is brought." Further on in 
this same section the author remarks that "by reading sections 
3214, 3215, and 3220 together, we find that an action may be 
maintained against a railroad, canal, turnpike, express, navigation, 
telephone, or telegraph company in any county or corporation in 
which the cause of action or any part thereof, arose, whether said 
corporation was incorporated by the laws of this state, or any 
other state or county, provided it is transacting business in this 
state." 

In section 84, speaking of "Direction and Service of the Writ," 
the learned author says: "Where the defendant resides or hap- 
pens to be in the same county or city where the cause of action 
arose, there is no difficulty about the writ, nor is there any trouble 
in suing a defendant in a transitory action wherever he resides. 
Confusion has arisen, however, where suits have been brought in 
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a county or city where the cause of action did not arise or the 
defendant reside, but where he happened to be at the time of the 
service of the writ. In such a case the action may be defeated by 
a plea in abatement. But, even if the suit be instituted in the 
county or city where the cause of action arose, the writ cannot, ex- 
cept in the cases hereafter mentioned, be sent to another county or 
city to be served. If it be so sent the action may be defeated with- 
out plea in abatement ; for the service of such a writ is simply void, 
and an appearance to contest it will not be regarded as an ap- 
pearance on the merits, or as a waiver of the question of jurisdic- 
tion." 

We have no decision upon our statutes affecting this subject as 
they now stand in the Code, and we have therefore gone more 
fully into the subject than might otherwise have been necessary. 

We are of opinion that the circuit court erred in sustaining the 
demurrer to the plea, and that for this error its judgment should 
be reversed, the plea to the jurisdiction sustained, and the suit of 
the plaintiff in the circuit court of Scott county dismissed. 



Emerson et al. v. Stratton et al. 

Sept. 12, 1907. 
[58 S. E. 577.] 

1. Vendor and Purchaser — Sale in Gross. — A sale of real estate, 
where the quantity is referred to in the contract and the language 
does not plainly indicate that the parties intend a sale in gross, will 
be presumed, until the contrary is shown, to be a sale by the acre. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 48, Vendor and 
Purchaser, §§ 95, 132.] 

2. Evidence — Parol Evidence Varying Writing — Deeds. — Evidence 
to rebut the presumption on a sale of real estate, where the quantity 
is referred to in the contract and the language does not plainly indi- 
cate that the parties intended a sale in gross, that such sale is by the 
acre, and to show that the same was in gross, does not contradict or 
vary the deed in any particular, but merely establishes an understand- 
ing collateral to the written contract, to be governed at all events by 
the estimated quantity. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 20, Evidence, § 
2032.] . 

3. Vendor and Purchaser — Sale in Gross. — That the purchase money 
for land is not an equimultiple of the number of acres is at least per- 
suasive evidence that the contract was not by the acre. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 48, Vendor and 
Purchaser, §§ 95, 132-135.] 

4. Same — Evidence — Sufficiency. — In an action to recover for an ex- 



